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States copies of the books and records 
referred to in said paragraphs (j)(1) and 
(2), if: 

(i) Such non-resident investment ad-
viser files with the Commission, at the 
time or within the period provided by 
paragraph (j)(2) of this section, a writ-
ten undertaking, in form acceptable to 
the Commission and signed by a duly 
authorized person, to furnish to the 
Commission, upon demand, at its prin-
cipal office in Washington, D.C., or at 
any Regional or District Office of the 
Commission designated in such de-
mand, true, correct, complete and cur-
rent copies of any or all of the books 
and records which he is required to 
make, keep current, maintain or pre-
serve pursuant to any provision of any 
rule or regulation of the Commission 
adopted under the Act, or any part of 
such books and records which may be 
specified in such demand. Such under-
taking shall be in substantially the fol-
lowing form:

The undersigned hereby undertakes to fur-
nish at its own expense to the Securities and 
Exchange Commission at its principal office 
in Washington, D.C. or at any Regional or 
District Office of said Commission specified 
in a demand for copies of books and records 
made by or on behalf of said Commission, 
true, correct, complete and current copies of 
any or all, or any part, of the books and 
records which the undersigned is required to 
make, keep current or preserve pursuant to 
any provision of any rule or regulation of the 
Securities and Exchange Commission under 
the Investment Advisers Act of 1940. This un-
dertaking shall be suspended during any pe-
riod when the undersigned is making, keep-
ing current, and preserving copies of all of 
said books and records at a place within the 
United States in compliance with Rule 204–
2(j) under the Investment Advisers Act of 
1940. This undertaking shall be binding upon 
the undersigned and the heirs, successors 
and assigns of the undersigned, and the writ-
ten irrevocable consents and powers of attor-
ney of the undersigned, its general partners 
and managing agents filed with the Securi-
ties and Exchange Commission shall extend 
to and cover any action to enforce same.

and 
(ii) Such non-resident investment ad-

viser furnishes to the Commission, at 
his own expense 14 days after written 
demand therefor forwarded to him by 
registered mail at his last address of 
record filed with the Commission and 
signed by the Secretary of the Commis-

sion or such person as the Commission 
may authorize to act in its behalf, 
true, correct, complete and current 
copies of any or all books and records 
which such investment adviser is re-
quired to make, keep current or pre-
serve pursuant to any provision of any 
rule or regulation of the Commission 
adopted under the Act, or any part of 
such books and records which may be 
specified in said written demand. Such 
copies shall be furnished to the Com-
mission at its principal office in Wash-
ington, D.C., or at any Regional or Dis-
trict Office of the Commission which 
may be specified in said written de-
mand. 

(4) For purposes of this rule the term 
non-resident investment adviser shall 
have the meaning set out in § 275.0–
2(d)(3) under the Act. 

(k) Every investment adviser that 
registers under section 203 of the Act 
(15 U.S.C. 80b–3) after July 8, 1997 shall 
be required to preserve in accordance 
with this section the books and records 
the investment adviser had been re-
quired to maintain by the State in 
which the investment adviser had its 
principal office and place of business 
prior to registering with the Commis-
sion. 

[26 FR 5002, June 6, 1961, as amended at 31 FR 
10921, Aug. 17, 1966; 40 FR 8549, Feb. 28, 1975; 
40 FR 45162, Oct. 1, 1975; 44 FR 7877, Feb. 7, 
1979; 44 FR 42130, July 18, 1979; 50 FR 2543, 
Jan. 17, 1985; 53 FR 32035, Aug. 23, 1988; 59 FR 
5946, Feb. 9, 1994; 62 FR 28135, May 22, 1997; 64 
FR 46838, Aug. 27, 1999; 66 FR 29228, May 30, 
2001]

§ 275.204–3 Written disclosure state-
ments. 

(a) General requirement. Unless other-
wise provided in this rule, an invest-
ment adviser, registered or required to 
be registered pursuant to section 203 of 
the Act shall, in accordance with the 
provisions of this section, furnish each 
advisory client and prospective advi-
sory client with a written disclosure 
statement which may be either a copy 
of Part II of its form ADV which com-
plies with § 275.204–1(b) under the Act or 
a written document containing at least 
the information then so required by 
Part II of Form ADV. 

(b) Delivery. (1) An investment ad-
viser, except as provided in paragraph 
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(2), shall deliver the statement re-
quired by this section to an advisory 
client or prospective advisory client (i) 
not less than 48 hours prior to entering 
into any written or oral investment ad-
visory contract with such client or pro-
spective client, or (ii) at the time of 
entering into any such contract, if the 
advisory client has a right to termi-
nate the contract without penalty 
within five business days after entering 
into the contract. 

(2) Delivery of the statement re-
quired by paragraph (1) need not be 
made in connection with entering into 
(i) an investment company contract or 
(ii) a contract for impersonal advisory 
services. 

(c) Offer to deliver. (1) An investment 
adviser, except as provided in para-
graph (2), annually shall, without 
charge, deliver or offer in writing to 
deliver upon written request to each of 
its advisory clients the statement re-
quired by this section. 

(2) The delivery or offer required by 
paragraph (c)(1) of this section need 
not be made to advisory clients receiv-
ing advisory services solely pursuant 
to (i) an investment company contract 
or (ii) a contract for impersonal advi-
sory services requiring a payment of 
less than $200; 

(3) With respect to an advisory client 
entering into a contract or receiving 
advisory services pursuant to a con-
tract for impersonal advisory services 
which requires a payment of $200 or 
more, an offer of the type specified in 
paragraph (c)(1) of this section shall 
also be made at the time of entering 
into an advisory contract. 

(4) Any statement requested in writ-
ing by an advisory client pursuant to 
an offer required by this paragraph 
must be mailed or delivered within 
seven days of the receipt of the re-
quest. 

(d) Omission of inapplicable informa-
tion. If an investment adviser renders 
substantially different types of invest-
ment advisory services to different ad-
visory clients, any information re-
quired by Part II of Form ADV may be 
omitted from the statement furnished 
to an advisory client or prospective ad-
visory client if such information is ap-
plicable only to a type of investment 
advisory service or fee which is not 

rendered or charged, or proposed to be 
rendered or charged, to that client or 
prospective client. 

(e) Other disclosures. Nothing in this 
rule shall relieve any investment ad-
viser from any obligation pursuant to 
any provision of the Act or the rules 
and regulations thereunder or other 
federal or state law to disclose any in-
formation to its advisory clients or 
prospective advisory clients not spe-
cifically required by this rule. 

(f) Sponsors of wrap fee programs. (1) 
An investment adviser, registered or 
required to be registered pursuant to 
section 203 of the Act, that is com-
pensated under a wrap fee program for 
sponsoring, organizing, or admin-
istering the program, or for selecting, 
or providing advice to clients regarding 
the selection of, other investment ad-
visers in the program, shall, in lieu of 
the written disclosure statement re-
quired by paragraph (a) of this section 
and in accordance with the other provi-
sions of this section, furnish each cli-
ent and prospective client of the wrap 
fee program with a written disclosure 
statement containing at least the in-
formation required by Schedule H of 
Form ADV (§ 279.1 of this chapter). Any 
additional information included in 
such disclosure statement should be 
limited to information concerning 
wrap fee programs sponsored by the in-
vestment adviser. 

(2) If an investment adviser is re-
quired under this paragraph (f) to fur-
nish disclosure statements to clients or 
prospective clients of more than one 
wrap fee program, the investment ad-
viser may omit from the disclosure 
statement furnished to clients and pro-
spective clients of a wrap fee program 
or programs any information required 
by Schedule H that is not applicable to 
clients or prospective clients of that 
wrap fee program or programs. 

(3) An investment adviser need not 
furnish the written disclosure state-
ment required by paragraph (f)(1) of 
this section to clients and prospective 
clients of a wrap fee program if another 
investment adviser is required to fur-
nish and does furnish the written dis-
closure statement to all clients and 
prospective clients of the wrap fee pro-
gram. 
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(4) An investment adviser that is re-
quired under this paragraph (f) to fur-
nish a disclosure statement to clients 
of a wrap fee program shall furnish the 
disclosure statement to each client of 
the wrap fee program (including clients 
that have previously been furnished 
the brochure required under paragraph 
(a) of this section) no later than Octo-
ber 1, 1994. 

(g) Definitions. For the purpose of this 
rule: 

(1) Contract for impersonal advisory 
services means any contract relating 
solely to the provision of investment 
advisory services (i) by means of writ-
ten material or oral statements which 
do not purport to meet the objectives 
or needs of specific individuals or ac-
counts; (ii) through the issuance of sta-
tistical information containing no ex-
pression of opinion as to the invest-
ment merits of a particular security; or 
(iii) any combination of the foregoing 
services. 

(2) Entering into, in reference to an in-
vestment advisory contract, does not 
include an extension or renewal with-
out material change of any such con-
tract which is in effect immediately 
prior to such extension or renewal. 

(3) Investment company contract means 
a contract with an investment com-
pany registered under the Investment 
Company Act of 1940 which meets the 
requirements of section 15(c) of that 
Act. 

(4) Wrap fee program means a program 
under which any client is charged a 
specified fee or fees not based directly 
upon transactions in a client’s account 
for investment advisory services 
(which may include portfolio manage-
ment or advice concerning the selec-
tion of other investment advisers) and 
execution of client transactions. 

(Secs. 204, 206(4) and 211(a) (15 U.S.C. 80b–4 
and 80b–11(a))) 

[44 FR 7877, Feb. 7, 1979, as amended at 47 FR 
22507, May 25, 1982; 59 FR 21661, Apr. 26, 1994]

§§ 275.204–4—275.204–5 [Reserved]

§ 275.205–1 Definition of ‘‘investment 
performance’’ of an investment 
company and ‘‘investment record’’ 
of an appropriate index of securi-
ties prices. 

(a) Investment performance of an in-
vestment company for any period shall 
mean the sum of: 

(1) The change in its net asset value 
per share during such period; 

(2) The value of its cash distributions 
per share accumulated to the end of 
such period; and 

(3) The value of capital gains taxes 
per share paid or payable on undistrib-
uted realized long-term capital gains 
accumulated to the end of such period; 
expressed as a percentage of its net 
asset value per share at the beginning 
of such period. For this purpose, the 
value of distributions per share of real-
ized capital gains, of dividends per 
share paid from investment income and 
of capital gains taxes per share paid or 
payable on undistributed realized long-
term capital gains shall be treated as 
reinvested in shares of the investment 
company at the net asset value per 
share in effect at the close of business 
on the record date for the payment of 
such distributions and dividends and 
the date on which provision is made for 
such taxes, after giving effect to such 
distributions, dividends and taxes. 

(b) Investment record of an appropriate 
index of securities prices for any period 
shall mean the sum of: 

(1) The change in the level of the 
index during such period; and 

(2) The value, computed consistently 
with the index, of cash distributions 
made by companies whose securities 
comprise the index accumulated to the 
end of such period; expressed as a per-
centage of the index level at the begin-
ning of such period. For this purpose 
cash distributions on the securities 
which comprise the index shall be 
treated as reinvested in the index at 
least as frequently as the end of each 
calendar quarter following the pay-
ment of the dividend.
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